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3fIe SM3ART /ORDER-IN-APPEAL

. M;/s Pradip & Dilip Co., Plot No.G-2766, Road I-1, GIDC Metoda, Rajkot-
360 035 (hereinaﬂe'r referred to as appellant) has filed two appeals No. -
GAPL/COM/CEXP/ 244 & 245/2022 against Order-in-Original No.81&
82/AC/ NS/2021-22 dated '30. 03 2022 (hereinafter referred to as ‘impugned -
order’) passed by . the Assistant Comm1ss1oner, Central GST, Division-II, Rajkot

(hereinafter referred to as ‘adjudicating authority’).

2. Brieﬂyb stated, the facts of the case are that the appellant was engaged in
manufacture of Ign1t1on Combustion Engmes (I.C. Engine) and Centrifugal Pump
Sets (Couple Set) falhng under CETH No.84089090 and 84137010 respectwely,
of the Central Excise Tariff Act, 1985. The appellant had assembled Centrifugal
Pump Sets and cleared the same on payment of concessignal rate of Central
Excise duty @6% availing benefit of Sr.No0.235 of Notlﬁcatlon No.12 /2012-CE
.dated 17.03.2012. It appeared that on clearances of power driven/ Centrifugal
pump sets compr1s1ng of 1.C. engine, Pumps and Trolleys, the appellant was
required to pay duty @12.36%/ 12.5% on the I.C. Engines and Trolleys

| Therefore, two show cause notices dated 07.10.2016 and 09.04.2018 covering
\‘ -the period July 2014 to June 2016 and July 2016 to June 2017 demanding
Central’ 'ExcisedUty’ of Rs;33,94,582/ - and Rs.7,10,484/- respectively. Vlde'
impugned order the adjudieating authority had confirmed the demand and
imposed penality.

3. Being. aggrieved, the appellant filed appeals wherein they,' inter alia,
submitted that '

(i) ' The findings of the adjudicating authority, contrary to the facts of the case

" .and ev1dences produced, are baseless and are not supported by any independent

evidences and hence are hable to be set a31de

(i) The appellant submltted that the adjudicating authorlty has erred in -
conﬁrmmg the demand ignoring the fact of manufacturing process and the
relevant photographs produced. They contended that the photograph and
‘brochures’ prove beyond douht that the product can be assembled at factory and .

no customer can assemble the pump of its own.

(111) The appellant subm1tted that the. ad]udxcatmg authorlty erred in
confirming the demand relying on the decision of Allahabad High Court in the
vcase of Honda Siel Power Products, Ltd in as much as the facts of the case and

the facts of present case are totally different.

9% appellant contended that assembly is nothing but manufacturing

1 the CBEC in its circular has clarified that Diesel Oil Engine when

# ,
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" used in assembly of pump set, is an integral part of such pump set.

(v}  The appellant submitted that department was in the knowledge of the fact

of elearance of pump set and the same was audited by the department regularly. :

The1 efore the demand beyond per1od of two years is barred by hmltatmn

(vi  The appellant’ contended that the imposition of penalty and demand of B

‘interest are also not sustamable.

4. Advocate Paresh Sheth appeared for personal hearing on 24.0'1.2023
and handed over a common note fof written submission in respect of 13
appeals of 7 appellants involving a common issue relating to exemptian of
Central Excise duty on P.D. Couple Pump sets manufactured by the
appellants wherein the pumps produced from the market are fitted with the
' diesel engines manufactured py the appellants and sold as P.D. Couple
pump set. He drew attention to the set of ‘colour photographs enclosed the

appeals and in the written submissions handed over at the time of personal

hearing. He requested to set aside the impugned orders and to allow the

appeals.

4.1 The advocate for the appellant submitted written .submission vide

letter dated 24.01.2023 wherein he reiterated the submissions made in the

gfounds of appeal as well as those made at the time of personal hearing. He

submitted that in all the cases department has not produced any evidence

to prove that the appellants were removing pump set in the manner as
described in the decision of Hon’ble Allahabd High Court. On the contrary
by producing photographs they have established the fact that the pump set
is manufactured in the factdry and is cleared in assembled condit4ion and
" known in the market as pump set only. They relied upon the following

circular/decisions.

Circular No.224/58/96-CX dated 26.06.1996

Patel Field Marshal Industry-2003 (158) ELT.483 (TrfAMum) )
Forge & Blower Industries Ltd-2012 (284) ELT.609 (Tri-Ahmd)
Usha International Ltd-2018 (364) ELT.1103 (Tri-Chan)

Leo Circuit Boards Pvt Ltd-2015 (330) ELT.227 (Tri-Mum)
Xerox Modicorp Ltd-2001 (130) ELT.219 (Tri-Del)

Bhandari Caterer-2019 {29) GSTL.489 (Tr-Del)

Super Cassettes Industries Ltd-2017 (347) ELT.145 (Tri-All)

NI RO

5. I have carefully gone through the facts of the case, the impugned- order,
the appeal memorandum and written as well as oral submissions made by the

Appellants. The contentious issue before me is whether the appellant is liable to

~ pay Central Excxse duty @12.36%/ 12.5% on the 1.C. Engmes used in the pump

Stacleared by them.

this regard, I find that, the demand has beén made and cOnﬁrmed on

, . )
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Appeal No: GAPL/COM/CEXP/244 & 245/2022

the prem1ses that assembly does not amount to manufacture and the final
product cleared viz. pump set comprises of I.C. Englne, pump and trolley and

the pumps were separate manufactured items. The show cause notice has also

.referred to the. dec151on of Honda Siel Power Products Ltd-2016 (332) ELT.222 '

(All) Though the appellant cited Board’s Circular No.224/ 58 /96-CX dated
26.06.1996, the adjudicating authority proceeded to decide the issue against the
appellant relying upon the decislon of Honda Siel Power Products Ltd-2016 (332) .

ELT.222 (All). The.s:lariﬁcation_ given bj the Board with regard to classification of

pump sets vide Circular No. 224/58/96-CX dated 26.06.1996 is as under:

“2. The matter has been examined in depth. Board in its F.No. | 51/13/92-CX.4 (Pt.) (Circular
" No. 11/11/94, dated 2-2-1994224/58/96-CX dated 26.06.1996) has held that electric motors or
. rolors or stators are components parts of P.D. Pumps. Following the same analogy; the prime
mover, i.e. I.C. Engine may be treated as an integral part of P.D. Pump. The Board takes note of
 Note 3 of Section XVI of Central Excise Tariff which states that ‘composrte machines consisting of
two or more machines fitted together to form a whole and other machines adapted for the purpose -
of performing two or more complementary or alternative functions are to be classified .as if
* consisting only of that component or as being that machine which performs the principal function.
As the principal function of a pump set is that of the pump, the pump set is rightly classifiable under
Chapter sub-heading 84.13.

3. Hence, the Board is of the view that Power Driven Pump Sets are classifiable under Chapter
. Heading 84.13 and if such Power Driven Pump Sets are primarily meant for handling. water, the
benefit of Notification No. 56/95, dated 16-3-1995 will be admissible to the whole pump set”

. ’_6.»1 I find that the CBEC has clarified that pr1n01pal function of the pump set
is that of pump, the pump set is rightly classﬂiable under chapter heading 84 13.

.It is also well settled law that the department is prevented from arguing against

the clar1ﬁcat10ns issued by the Board. Since the position has been clarified by
the Board, the power drlven pump ‘sets manufactured by the appellant are

classifiable under chapter headlng 84.13 and will be eligible for the benefit of

concessional rate of duty as provided under Sr.No.235 of Not1ﬁcat10n

No.12/2012-C dated 17.03.2012. The inference drawn by the adjudicating
authority that the assembling is not amounting to manufacture is of no
31gn1flcance in view of the clarification by the Board that pump sets are

classifiable under chapter heading 84.13. The 1.C. Engme is falling under CETH |

"N0.84089090 and when it is couples with pump, in view of the clarification of

the Board, it becomeé'part of pump set and its classification changes to 84.13.

6.2 1 .also find that the adjudicating authority has incongruously made

reference to the case of Honda Siel Power Products Ltd (supra) as the said

demsmn was rendered in a case where the assessee purchased pumps from
outside and placed the same inside a smgle carton in unassembled condition.

Further the packmg contained two buyers’ manual one pertamed to their own

1.C Engme and other pertained to pumps purchased In the present case, it is

‘an admitted fact that the appellant had assembled pump set and cleared the

sassembled condition. As per the manufacturing process submitted by

s\, for manufacturing pump set, they _purchase Centrifugal pump and
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. same 1s coupled with Diesel Engine manufactured by‘ them. They coupled diesel

engine ‘with centrifugal pump mounted on;base frame/ trolley as per the

requirement of the buyers. They also manufacture base frame/ trolley and also

~ purchase from manufactures as and when required. When diesel engine is -

coupled with centrifﬁgai pump mounted on base frame/ trolléy, they check the

same and then painted and packed in wooden case ready for dispatch. The -

Aphotographs and documents such as invoices submitted by the appelleint also -

confirmed the fact that the z;lppellant had cleared the same as pump set in

assembled form and not.separately. The show cause notice as well as, the

impﬁgned order has not adduced any evidence to the effect that the appella_nt *

had sold diesel -engine, pump and trolley separately. The documentary
- evidences produced by the appellant also proved that the goods viz. pump sets
were cleared in assembled condition. As such, the denjlandvof Central Excise duty

" separately on I.C. Engine/Diesel Engine and trolley, when they have cleared a

complete pump set, is not sustainable and consequently the penalty also is not

sustainable.

7. In view of above, I set aside the impugned ordér and allow the appeal.

¢. i gRI qS @1 T8 3rdiel P FueR Iudied adies A fohar S @ |
8. The appeals filed by the Appellant are disposed off as above.

aﬁn‘—ﬁl Attested | /ﬂb/”ﬂ/ '
_ . 11 o)~
Supefintehdent (Rra uam g/ sHIv PRATAP SINGH)
Central GST (Appealsz Agdd (3did)/Commissioner (Appeals)
By R.P.AD. Rajkot . .
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